IOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF:
Ron and Joanne Kennedy ADMINISTRATIVE ORDER
Former Sidney DX 2008-1T- 04

311 Filmaore Sireel
Sidney, TA 51652

UST NO. 198601719
LUST NO. 7TLTV9

TO: Ronand Joanne Kennedy
1503 Chippewa Lane
Counci] Bluffs, 1A 51501

I. SUMMARY

Tns admimistrative order (Urder} requires Mr. and Mrs. Kennedy to submit a Tier 1 site
assessment report within 30 days and pay an admimstrative penalty of $10,000 to the
order of the lowa Department of Natural Resources. The Kennedys have 30 days m
which to appeal this Order. See Sections [V and V for more details.

Any guestions regarding this Order should be directed to:

Relating to technical requirements: Relating to legal requirements:
Vermne Schrunk Tamara Mullen, Attorney
[owa Depattmment of Watural Resources Towa Department of Natural Resources
Henry A. Wallace Building Henry A. Wallace Building
Des Moines, [owa 50319-0034 Des Moeines, Iowa 50319-0034
Ph: 515/281-6704 Ph: 515/281-8934

IL JURISDICTION

This Order is issued pursuant to lowa Code sections 433B.474(1){f)(11) and 455B.470,
which authonze the Dhrector to 1ssue any order necessary le secure comphance with lowa
Code Division TV, Part 8 (underground storage 1anks) and Departmenl rules contained in
567 Jowa Administrative Code (ILA.C.} Chapter 135, Towa Code seclion 455B.109 and
Diepartment rules in 567 T.A.C. Chapter 10 authonze the Director to assess administralive
penalues up to $10,000.
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IIL STATEMENT OF FACTS

. Ron and Joarme Kemnedy cwned and operated a gas station at 501 Filmore Stree,
Sidney, Towa from 1986 to 2001, The Kennedys purchascd the property from Red
Line Onl, who had installed and registered 5 underground storage tanks {UJSTs) with
the Depariment (two 2,000-gallon gasoline tanks; onc 500-gallon o1} 1ank; one 300-
gallon o1l tank; and one 30-gallon oil tank).

On Seplember 19, 1990, the Department received a Condensed Data Sheet and Site
Map indicating a petroleum release may have occurred. In response, the Department
sent the Kennedys a letter dated October 12, 1990 requiring soil and groundwater
samphng to confirm contamimation. This was due in 60 days.

. Also in October 1990, the Kennedys signed an UST Closure Notification Form
indicating that two of the five lanks (the 300-gatlon and the 30-gallon tanks} locaied
at the property would be removed.

. When the sampling results were not received, the Department sent overduc notices
dated March 1991 and June 1991.

. The Department contacted Mr. Kennedy by phone in November 1991 conceming the
overdue sampling. Mr. Kennedy said he could not afford the testing; the Department
encouraged Mr. Kennedy to contacl the lowa Underground Storage Tank Fund
(Fund) for financial assistance. The Kennedys applied for aid with the Fund and were
approved.

. The Department sent another final notice to the Kennedys on December 20, 1991
requesting sample results in 60 days.

. In response to this letter, the Kennedys hired James Riddle, Ph.D., P.E., and Clay’s
Pump & Equipment Co. te perform the confirmation sampling, which was conducted
in February 1992, Contamination above statc action levels was discovered, in
addition to free product:

CHEMICAL STATE [ FOUND- STATE FOUND
STANDARD — WATER STANDADS S0O1L
WATER (ug/L) B SOIL (ug/g)

Benzene 5 18,400 G54 253
| Toluene 1,000 28,700 42 2,280
Elhylbenzene 100 1,080 15 443
Xylene 10,000 12,600 No limit 2,290
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In May 1992, the Department required the Kennedys to conduct 2 Site Cleanup
Report (SCR), which would morc fully identify the contamination, its source, the
ared’s geology, and cutline proposed comective action.

Geotechmcal Services, Inc. {GS1) was hired to create the SCR, which GST started but
subsequently abandoned in October 1992 because GSI exhausted the Fund’s imbal
$20,000 financial assistance package and the Kemnedys were unable to fulfill their
required $5,000 co-pay.

Subsequently, this site was enrclled in the Fond's Community Remedialion Project
{CRSCR #39) for the Cities of Clarinda & Sidney. Site mvestigations continued until
August 1994 when GSI wrote a letter 10 the Fund recommending thal the site be
removed from the CRP because of possible cross contamination from nen-petroleurn
sources. Immedhately thereafter, the Fund deleted ihe sile.  Simultanecusly, the
Department’s UST section transferred the property to the Contaminated Sites Scction
{CSS) based upon the presence of non-petrolecum contamination in soil samplings;
specifically, naphihalene at 440 ppb and 2-methyinaphthalenc at 220 ppb.

In May 1995, CS58 staff conducted on-sitc sampling at existing monitoring weils.
These results indicated all contamination is petrolcum based. The Department
transferred the sile back to the UST section,

The Department sent a letter to the Kennedys on May 25, 1995 informing them of
this transfer back, and requiring that the SCR be completed. A duc date of 180 days
Was gven.

On Seplember 1996 the Department lcarncd that the Kennedys had allowed their
financial responsibility to lapse.

“Ability to Pay™ paperwork was scnt te the Kennedys in April 1996, but was never
received back.

On August 12, 1997 the remaining three tanks were removed, supervised by the
Department’s Field Office #4. It was observed that the soil undemeath the piping and
tank excavation was discolored, smelled, and appeared to be heavily contaminated.
No groundwater was encountered. The Department waived the closure sampling
requirement due te the Kennedys® financial hardship.

The finished SCR report from G81 was received by the Department m Febnuary 1998,

In August 1999, the Department sent a letter to the Kennedys requinng submission of
a Ticr 1 sitc assessment within 990 days.
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In September 1999, the Depariment contacted the Fund to encourape the Fund to
reconsider the Kennedys for financial assistance eligibility as it had been concluded
that the site was contammated solely petreleum-based prodncts.

In May 2001, the Fund denied the Kennedys financial assistance, statimg that the site
was ineligible because of lack of financial responsibihity since 1994; the Tier 1 site
assessment due by November 1999 was nover submutted; and there was no
documentation indicating that the non-upgraded UJSTs have been removed. The Fund
informed the Kennedys of this dctermination in June 2001

In September 20(¢:1, the Kennedys sold the property to Lester and Teresa Achenbach.

No action was taken wntil October 2006 when the Department sent another fimal
notice letter to the Kennedys requiring submission of the Tier 1 site assessment;
failure 10 submut would result in legal referral.

The Kennedys conlacted the Department conceming this letter, expressing confusion
over why a Tier 1 sile assessment was needed eleven years after the tanks were
removed. The Department explained the need to assess the actual nature and extcnt
ol the contamination, and encouraged the Kennedys to apply for financial assistance
from the Fund, which under the Fund’s new rules they would qualify for if they paid
a “lapsed mnsurance fee.”

The Department matled one more final notice letter to the Kennedys in April 2008
requesting a Trer 1 site assessment. No response was ever received.

The Department propesed an administrative consent order to the Kennedys in

November 2008. Due 10 the Kennedys' nonrespensiveness, no agreement was
rcached. As such, the Department 1s 1ssuing tis umlateral order.

IV. CONCLUSIONS OF LAW

1. Iowa Code chapter 455B, Division IV, Part 8 (sections 455B.471 - 455B.479)
establishes the Underground Storage Tank (UST) program. Scction 455B.472 declares
that the release of regulated substances, including petroleum products, from TUSTs
constitutes a threat to the public healith and safety and to the natral resources ol the state.
Iowa Code section 435B.474 autherizes the Environmental Protection Comrnission
(Commission) to adopt rules related to relcasc detection and prevention, financial
responsibility, tank clesure, sitc asscssment, risk classification, and corrective action
applicable to all owners and operators of USTs. The Commission has adopied such rules
at Chapters 567 LA.C. 135 and 136.
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2. Towa Code section 453B.471{6) defines “"owner” of USTs. Because these tanks were
10 service afller July 1, 1985, Mr. and Mrs. Kennedy are ovwmers as defined and therefore
are responsible for taking the actions contained in this Order.

3. Towa Code section 455B.471(5) defines an "operator” of USTs as “a person in conirol
of, or having responsibility for, the daily operation of the underground storage tank.” Mr.
and Mrs. Kennedy are operators as defined and responsible for taking the actions
contained in this Order.

4. “Pelroleum™ or its constituent parts is a “regulated substance™ as defined at lowa Code
sechions 455B.471{7) and (8). A "release" of a “regulated substance” has occurred at the
sile as defined al Towa Code sechion 4558B.471(9).

5. Sanl and groundwater sampling from 1992 show excess levels of benreng, toluene,
cthylbenzene, and xylens. See 567 LAC. 13514, When a site check mdicates state
action levels have been exceeded, owners and operators must begin nisk-based corrective
action, starting with & Ticr 1 sitc asscssment. 567 LALC. 135.603%bX2).

6. A Tier 1 sitc assessment determines whether the release of a regulated subsiance
presents an actual threat to public hecalth, safcty, or the environment by detenmnimng
whether receptors would actually be cxposcd to the highest concentrations of the
substances found in so0il and groundwater. See 567 LAC. 135.9{1).

7. A Tier 1 sitc assessment has been duc on this property since November 1999.
V. ORDER

THEREFORE, the Department hereby orders Ron and Joanne Kennedy to comply with
the followimng:

1. The Kennedys shall submit a Tier 1 sile assessment within 30 days after receipt of
this Order.

2. The Kenncdys shall pay to the order of the Iowa Department of Natural Resources
an administrative penalty of $10,000 within 45 days ol receipt ol this Order.

VI. PENALTY

Iowa Code section 455B.477 anthornizes the assessment of civil penalties in lowa District
Couri of up to $5,000 per day of violation for the violations invelved in this matier.
More sericus criminal sanctions are also available pursnant to that provision.
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lowa Codc section 455B.109 authonizes the Commission to establish by rule a schedule
of civil penaltics up to $10,000 which may be assessed administratively, The
Commission has adepted this schedule with procedurcs and criteria for assessment of
penaltics. See 567 LA.C. 10. Pursuant to this rule, the Depariment has determined that
the most cflective and efficient means of addressing the above-cited violations is the
issnance ol an Order with 2 penalty.

ECONOMIC BENEFIT: A Tier 1 sitc asscssment has been required since January
2000, more than 94 months ago. The Kenoncdys’ economic beneflt can be caleulated by
charging .53% nterest on $8,000 (a conservative cstimate of a Tier 1) for each month of
noncompliance. This equals $42.40 {3,000 x 0.0053) times 94 months, for a total of
$3,985.60

GRAVITY: The failure 1o conduct a Tier 1 site asscssment, even though benzene,
toluene, ethylbenzene, and xylene were found above state action levels in 1992, means
that the actual risk poscd to public health, safety, and the environment is unknown. As
such, $3,000.00 15 asscsscd for this faclor.

CULPABILITY: The records show that the Department has informed the Kennedys of
their regulatory obligations for more than 16 years. Moreover, the Department has
consistently encouraged the Kennedys to contact the Fund for financial assistance; has
talked directly to the Fund on their behalf; and attempted to compute the Kennedys'’
“ability to pay,” although they fmled to provide necessary information — all of which
would provide the Kennedys with additional resources to compicte the site assessment.
In totality this shows that the Kennedys have been fully informed as to the need for a Tier
1 site assessment and how to go about getting one completed. Therelore, their
noncompiiance is deliberate. Accordingly, $3,000.00 is assessed for this factor.

Aggravating Factors: The Kenncdys have refused to sign for the Department’s certified
letters, requiting the Department to deliver hme-sensitive communications via personal
service. Therefore, an additional $14.40 is assessed.

VIL. APPEAL RIGHTS

A written Noticc of Appeal may be filed with the Dircetor within 30 days of your receipt
of this Order. A contested case heanng will then be commenced pursuam to Towa Code
chapter 17A and 561 TAC. 7. You may contact Tamarz Mullen, Altomey for the
Department, at {5315} 281-8934 for more information rcparding appeal procedures and
resolution of this Order.

VIII. NONCOMPLIANCE

Compliance with Section V of this Order constitutes full satisfaction of all requirements
perlaiming to the violaitons described 10 this Order. Failure to comply with this Order
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may resull 1n the imposition of admivistrative penalties pursuant to an administrative
order or reterral to the Aitorney General to obtain injunctive relief and civil penalties
pursuant to lowa Code section 455B.477,

o

AKD A LEOPOLD, DI
1OWA DEPARTMENT OF N

Dated this 2% day of ﬂgc, N 20089,

ATURAL RESOURCES

Ron and Joanne Kennedy: Elzine Douskcy; Veme Schrunk; Karen Anderson; Tamara
Mullen; V. F.



